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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 41(S-4)2018 

  

Sri Sankar Das   …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Sri Rajib Borah   …………………    Respondents 

A P P E A R A N C E 

For the Appellant  : Sri A.K. Mahanta, Advocate.  

For the Respondents  :  Sri M.C. Baruah ,  P.P. 

    

Date of Argument  : 04-07-2019   

 

Date of Judgment  : 20-07-2019.    

 

JUDGMENT 

1.   This Criminal appeal has been preferred by the accused appellant 

Sankar Das u/s 374 of Cr.P.C. being aggrieved by the Judgment and Order, 

dated 31-10-2018, passed by the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur, in G.R. Case No. 2966/13 convicting and sentencing the 

accused/appellant, Sri Sankar Das, to undergo Simple Imprisonment for one 

month and to pay a fine of Rs. 500/- in default to suffer SI for another seven 

days for the offence u/s 323/34 of the IPC.. 

2.  Before entering into the merit of the appeal, the factual matrix in a 

short compass needs to be noticed.  
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3.  An FIR was lodged by the informant Rajib Borah with the O/C of 

Tezpur Police station alleging inter-alia that on 17-11-2013 while he was 

returning after watching „Rash Mohotshov‟, the accused Sankar Das and Ban 

Kalita along with some others dragged him towards a nearby house and by 

assaulting him had taken away his gold chain and the wallet from his pocket 

containing Rs. 1500/-.   

4.  On the basis of the said FIR, Tezpur PS Case No. 1461/13 u/s 

341/342/325/379/34 of IPC was registered and after completion of the 

investigation, Charge sheet was laid against the accused Sankar Das and 

Ban Kalita u/s 341/323/34 of IPC. 

5. On appearance of the accused persons, necessary copies as required 

u/s 207 of Cr.P.C. were furnished to the accused persons and particulars of 

the offence u/s 341/323/34 of IPC, on being read over and explained to the 

accused persons, they pleaded not guilty and claimed for trial. During trial 

accused Ban Kalita died, hence, the case against Ban Kalita was abated and 

proceeded against the present accused appellant Sankar Das. 

6. In course of trial, the prosecution to bring home the charge, 

examined five witnesses. In statement u/s 313 Cr.P.C, the accused person 

denied his involvement in the occurrence and examined none for his 

defence.   

7.  On evaluation of the evidence of the witnesses examined by the 

prosecution as well as other materials on record and after hearing the 

learned counsel of both the parties, the learned Chief Judicial Magistrate, 

Sonitpur, Tezpur, convicted the accused/Appellant, Sankar Das for the 

offence u/s 323/34 of the IPC and sentenced him as mentioned above.  

8. I have heard the learned counsel appearing for the accused/appellant 

as well as for the respondent. I have also gone through the memo of appeal, 

the entire trial court case record and the impugned judgment and order.   
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9.   Now, the point for determination before me is –  

Whether the impugned Judgment and order of conviction recorded by 

the learned Chief Judicial Magistrate, Sonitpur, Tezpur in GR Case No. 

2966/13 suffers from any illegality or infirmity ? 

Discussion, decision and Reasons thereof. 

10.  Mr. A.K. Mahanta, learned counsel for the appellant has taken me 

through the evidence and materials available on record. He assailing the 

conviction and sentence of the appellant has pointed me that there is no 

substantive evidence against the accused appellant and the prosecution failed 

to establish beyond all reasonable doubt that the appellant caused hurt 

voluntarily to the injured and he is entitled to be acquittal.  

11.  Forcefully resisting the submission of the appellant side, Mr. Baruah, the 

learned PP for the respondent submitted that the learned court below after 

carefully considering the oral evidence coupled with medical evidence find that 

the prosecution has proved the charge u/s 323/34 of IPC against the 

accused/appellant beyond all reasonable doubt and rightly passed the 

impugned Judgment and order of conviction in conformity with law and the 

same must not be interfered by this appellate court.   

12. Before directing a discussion into the points so raised by the 

accused/appellant for proper evaluation of the submissions of the learned 

counsel for the parties and appreciation of evidences on record on the basis of 

which the learned trial court convicted and sentenced the accused appellant, it 

would be proper to reproduce the salient portion of the statements of the 

prosecution witnesses hereinunder.     

13. The most vital witness PW 1, the injured/informant Rajib Borah in his 

evidence stated that on the day of Rash Purnima i.e. on 17-11-2013 at about 

12 midnight when he was watching “Rash” at Milanpur, the accused persons 

were altercating with some other persons and after sometime when he went to 

the parking place towards his vehicle, the accused persons along with some 

others dragging him to a house, had assaulted him, as a result of which, he 
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sustained injuries on his ear, chest and arm. Regarding the incident, he filed 

the FIR, Ext.1 and Police took him to KCH. During cross he stated that he along 

with Shyam Hazarika and three others went to the “Rashmela”. He admitted 

that the accused persons along with 5/6 persons dragged him to the nearby 

house. After the incident from some other persons he came to know the name 

of the accused persons.           

 PW 2 Sri Sanjay Bora deposed that after consuming liquor the 

complainant raised hulla and quarrel took place. Lateron he heard that 

somebody had beaten the informant but he did not know who assaulted the 

informant.  

 PW 3 Sri Bhaben Saikia on the next day morning heard that on 

previous night after consuming liquor the complainant had quarreled with 

the accused persons.  

 PW 4 Dr. Basanta Kandali, the Medical & Health Officer-1, KCH, 

Tezpur, deposed that on 17-11-2013 he examined Rajib Bora and found – (i) 

2 cm stitched wound over back side of left ear, (ii) tenderness and mild 

swelling over (a) frontal area of scalp, (b) right shoulder, (c) left side chest 

and (d) on left wrist and opined that the injures are simple in nature and 

caused by blunt weapon. He proved the medical report Ext. 2. During cross, 

he stated that he examined the patient in day time as indoor patient. He 

admitted that the injuries sustained by the injured may be caused by falling 

on hard substance.  

 The evidence of PW 5 S.I. Tilak Saharia, the Investigating Officer is 

formal in nature. He visited the place of occurrence, prepared the sketch 

map of the place of occurrence (Ext.3), recorded the statement of the 

complainant and other witnesses   and on completion of investigation, 

submitted chargesheet (Ext.4) against the accused Sankar Das and Ban 

Kalita u/s 341/323/34 of the IPC.   

14. In the case, prosecution case is that on 17-11-2013 when the 

injured/informant PW 1 was watching „Rash‟, accused/appellants Sankar Das 

and Ban Kalita (since deceased) along with some others dragging him to a 
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nearby house had assaulted him and snatched away his golden chain and 

wallet containing Rs. 1500/- . The star witness i.e. the informant/injured in 

his evidence stated that on 17-11-2013 at midnight when he was watching 

“Rash”,  accused persons were altercating with some other persons and 

after some time he went to  the parking place towards his vehicle. But at 

that time, the accused persons along with 5/6 others dragging him to a 

house had beaten him. So, the allegation made in the FIR regarding 

snatching away the golden chain and money was not stated in his evidence. 

It is also surprising that when he was enjoying „Rashmela‟, how he could 

know that the accused persons whom he did not know, altercated with some 

persons. On the other hand, though the informant stated that he along with 

Shyam Hazarika and three others went to watch “Rash” and the FIR was 

written by the father of his friend Shyam Hazarika but this material witness 

Shyam Hazarika was not examined by the prosecution. As per version of the 

injured after half an hour he went to the police station and police took him 

to medical. But the medical report does not contain any case No. or GD 

Entry No. Further, the alleged incident occurred on 17-11-2013 at 12 mid 

night and according to the injured himself, immediately after the incident he 

went to Tezpur Police station and filed the FIR after half an hour of the 

occurrence, whereas the Medical Officer, PW 4 clearly stated that he 

examined the patient in day time as indoor patient and the FIR Form reflects 

that the information was received on 17-11-2013 at 9.30 a.m. So, the 

evidence of the Medical Officer indicates that the injured was examined prior 

to the alleged incident and as per FIR form, information was also received 

prior to the incident. It casts a serious doubt about the prosecution version.  

15. On the other hand, PW 2 testified that on the day at night the 

informant after having liquor raised hulla and picked up quarrel and lateron 

heard that somebody had beaten the informant but he did not know who 

assaulted him. PW 2 also categorically stated that on next day he heard that 

at night the informant after having liquor picked up quarrel with the accused 

persons. So according to PW 2 and PW 3, it is the injured, not the accused 

who raised hulla under the influence of alcohol and picked up quarrel. 

Though there were many persons in „Rashmela‟, but the I.O. did not 
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examine any witness who saw the incident. Further, the informant stated 

that along with the accused there were 5/6 other persons who dragged him 

to a house and had assaulted him and the place was dark. So in the midst of 

them in darkness how he recognized two persons whom he did not know 

and lateron from some other persons came to know their name. He 

incorporated the name as per version of others. From the evidence of PW 2 

and PW 3, no incriminating material could be found against the accused 

appellant. But, the learned trial court while holding the appellant guilty come 

to the finding on the basis of evidence of the informant whereas no implicit 

reliance can be put on his evidence. His evidence is not at all worthy of trust 

to inspire confidence of the court and no credibility could be attached to the 

oral testimony as to involvement of the accused appellant. PW 2 and PW 3 

also do not corroborate his version. In my considered view the evidence of 

the injured cannot be believed in toto for the reasons discussed above.           

16.    It is settled law that in a criminal trial in order to hold a person 

guilty of a charge, prosecution is required to establish the case, beyond all 

reasonable doubt by adducing cogent and substantive evidence. In the case 

being considered the facts and circumstances and the evidence on record, I 

am of the view that a reasonable doubt creeps in regard to the involvement 

of the accused appellant in the commission of the crime and he is entitled to 

benefit of doubt.      

17. For the fore going reasons, I find that the prosecution failed to prove its 

case beyond all reasonable doubt and the impugned order of conviction and 

sentence unsustainable and required interference of this court. Accordingly, 

accused appellant is acquitted on benefit of doubt.  Consequently, the 

impugned Judgment of conviction and sentence dated 30-10-2010  passed by 

the learned Chief Judicial Magistrate, Sonitpur, Tezpur, Tezpur is set aside.  

  The accused/appellant being on bail, his bail bond shall extend for 

another six months.  
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18. The appeal stands allowed. Accused appellant is acquitted on benefit 

of doubt and shall be set at liberty forthwith.  

19.   Send back the lower Court record along with a copy of this 

Judgment to the learned court below.   

20.  Given under my hand and seal of this Court on this the 20th   day of 

July, 2019. 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur.   


